
G.R. CASE NO.  843 of  2019

   IN T  HE COURT OF ADDITIONAL  CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO. 843 of 2019    
    (U/S- 457/380 IPC)

            STATE

    -VS-

    SRI BIRJEEL KERKATA

        ---------Accused person.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mrs. N. Narzari 

Advocate for the Defence : Miss R. Tirki

Evidence recorded on :25.10.19, 16.11.19 and 30.11.19

Argument heard on :11.12.2019

Judgment delivered on :11.12.2019

J U D G M E N T

1. The prosecution case , in brief is  that , the informant Ashini Baral had

lodged an FIR before Orang PS by stating inter-alia that Someone had

stolen  away  a  Nikon   camera  from  his  shop  which  is  situated  at

Habigaon, Shanti chowk. On 26.08.2019 in the morning time at about

9 AM he had caught the accused person red handed along with his

stolen  camera.  After  that  he  handed  over  the  accused  person  to

Orang PS. Hence this case.

2. After receiving the aforesaid FIR, the O/C of Orang PS had registered a

case  vide  Orang  PS  case  no.  83/2019,  u/S  380  IPC.  Investigating

Officer investigated the case, recorded the statement of witnesses,

made the seizure list, prepared the sketch map. After completing the

investigation, I/O  submitted  the  charge  sheet  against  the  accused
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Birjeel  Kerkata,  u/S  380/457  IPC  vide  CS  No.  28/2019  dated

28.08.2019. 

3. Necessary  processes  were  issued  for  causing  appearance  of  the

accused person before the court. The accused persons had appeared.

Copies of relevant documents were furnished to the accused person.

Considering the material on record, the charge u/S 457/380 IPC had

been framed against the accused person and thereafter the charges

so framed was read over and explained to the accused to which he

pleaded not guilty and claimed to be tried.

4. During the trial the prosecution has examined as many as seven (7)

witnesses including the informant.  The examination of the accused

person u/S 313 of Cr.P.C had been recorded. No defence witness was

examined. I have heard the arguments of both sides and perused the

evidence on record. For the purpose of clarity, the following points for

determination is hereby framed: 

5. POINTS FOR DETERMINATION OF THE CASE   :

I. Whether  on  26.08.2019  at  about  09:00  PM  the  accused  had

committed lurking have trespass into the shop of the informant

which is situated at Habigaon Santi Chowk and thereby committed

the theft of one Nikon camera from the shop of the informant and

thereby committed the offence punishable u/S 457/380 IPC?

6. DISCUSSION,  DECISION  AND  REASONS  FOR  DECISION:

Prosecution has examined as many as seven (7) PWs to bring home

the case. 

PW 1 Ashini Baral (informant)

PW 2 Bir. Bd. Newar

PW 3 Pradip Das

PW 4 Ganesh Darje

PW 5 Sujal Tanti

PW 6 Ujjal Tanti and 
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PW 7 Jadav Sarmah (IO)

7. PW1 Ashini Baral, the informant herein this case has deposed in his

evidence that about 1 and ½ months ago the incident was occurred.

On the  day  of  incident  in  the  night  time some articles  i.e.  power

banks  2  nos.,  Head  phone  10-12  nos.,  Bluetooth  headphone,

Bluetooth  speaker,  mobile  handset  and  one  Nikon  camera   were

stolen from his shop.  After one week of incident one boy came to his

shop with his stolen camera to purchase a charger for the same and

then he recognized the camera which was missing from his  shop.

After that he had interrogated the boy and then he came to know that

he gave his mobile to the accused person in exchange of the camera.

Immediately  he had caught  that  boy and handed over  him to the

police and police arrested him. No articles had been recovered from

the possession of the accused person. After5-6 days of incident he

lodged the FIR. He has identified the FIR as Exhibit 1 and Exhibit 1(1)

is his signature.

8. During cross-examination he has deposed that he did not remember

the date when the articles were stolen away. He had not seen the

thief. He had not recovered his camera from the hands of the accused

person. He had not lodged the FIR immediately after the incident. He

did not remember the model number of his camera. He has denied

the fact that the accused person had not stolen away any articles

from him. 

9. PW2 Bir Bd. Newar has deposed in  his evidence that he knows the

informant as well as the accused person. About 1 ½ / 2 months ago

some articles including camera  were missing from the shop of the

informant. After few days of the incident a boy came to his shop for

purchasing  camera charger and then the informant recognized the

camera and asked the boy about the camera and then  the boy told

him that  he had purchased the  camera from the  accused person.

After that he informed the matter to the police and police caught the

accused person. No articles had been recovered from the possession
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of the accused person. He has identified the seizure list as Exhibit 2

and Exhibit 2(1) is his signature.   

10.During cross-examination he has deposed that he had not seen the

incident.  He  has  denied  the  fact  that  he  had deposed before  the

police that some unknown person had stolen away the camera. He

did not know the name from whom the camera was recovered. The

backside wall  of the shop of the informant was broken. He did not

know as to who had broken the wall of the shop of the informant.

11.PW3  Pradip  Das  has  deposed  in  his  evidence  that  he  knows  the

informant  as  well  as  the  accused  person.  About  2  months  ago

someone  had  stolen  away  some  articles  from  the  shop  of  the

informant. He further deposed that his shop was situated near the

shop  of  the  informant.  One  day  a  boy  came  to  the  shop  of  the

informant for purchasing a camera charger and then the informant

recognized  the  camera  and  asked  the  accused  person  about  the

camera and then the boy told him that he purchased the camera from

the accused person. At the time of apprehending the accused person

he was not present. After apprehending the boy, the informant had

handed him over to the police. No articles had been recovered from

the possession of the accused person. 

12.During his cross-examination he has deposed that  he had not seen

the incident. He did not know the name of the boy from whom the

camera was recovered. 

13.PW4 Ganesh Darjee has deposed in his evidence that he knows the

informant as well as the accused person. On the day of incident he

went to open his shop and then the informant had asked him to come

to  his  shop.  He  further  deposed  that  few  days  ago  someone had

stolen away a camera from the shop of the informant.  After that a

boy  came  to  the  shop  of  the  informant  for  purchasing  a  camera

charger and then the informant recognized the camera and then the

informant had interrogated that boy about the camera and then the

boy told him that he had purchased the camera from the accused
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person.  After  that  the informant had handed over that  boy to the

police.  No articles had been recovered from the possession of  the

accused person.

14.During his cross-examination, he has deposed that he did not know

from whom the camera was recovered. He had not seen the incident. 

15.PW5  Sujal  Tanti  has  deposed  in  his  evidence  that  he  knows  the

informant as well  as the accused person. About 3 months ago the

accused person had given a camera to him in exchange of his mobile

phone  and  after  that  he  went  to  the  shop  of  the  informant  for

purchasing charger of that camera and then police had caught him

with the camera. Police had asked him about the camera and then he

told that he had got that camera from the accused person. After that

police had seized the camera.  He has identified the seizure list as

Exhibit 2 and Exhibit 2(2) is his signature. 

 

16.During his cross-examination, he has deposed that he did not know

the accused person prior to the incident. The accused person had not

told him that the camera was stolen. He did not get any receipt when

he got the camera. He further stated that he did not know about the

model of that camera. The nearby shopkeepers were present when

police  had  caught  him but  he  did  not  know their  names.  He  has

denied the fact that he had not taken the camera from the accused

person and he had deposed falsely. 

17.PW6  Ujjal  Tanti  has  deposed  in  his  evidence  that  he  knows  the

accused person,  but  does not  know the informant.  On the day of

incident his brother went to the shop of the informant for purchasing

charger and then informant had caught his brother by saying that the

camera was missing from his shop and informed the police. After that

police came and caught his brother. His brother told that he got that

camera from the accused person in exchange of his mobile. He has

further deposed that he went to the police station after receiving the

information.
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18.During  his  cross-examination,  he  has  deposed  that  he  did  not

remember from whom he got the information about the incident. He

had not seen that his brother had exchanged his mobile with camera.

He did not know the model number of that camera. 

19.PW7 Jadav Sharma, IO herein this case has deposed in his evidence

that on 26.08.2019 he was posted at Orang PS as ASI. That day in the

morning time at about 9:30 AM, the OC of Orang PS received a phone

call and accordingly he made GD entry vide no. 519 dated 26.08.2019

and asked him to go to the place of occurrence. Accordingly he went

to the place of occurrence, drawn the sketch map and recorded the

statement  of  the  witnesses.  During  investigation  he  had  seized  a

Nikon camera from the informant. He found Sujal Tanti at the place of

occurrence  and  accordingly  brought  him to  the  police  station  and

after interrogation Sujal Tanti had confessed that Birjeel Kerkata sold

the camera to him. After that he had forwarded the accused person to

the court after receiving the FIR from the informant. After completion

of  investigation  he  had  submitted  the  charge  sheet  against  the

accused person Birjeel  Kerkata under section 380/457 IPC.  He had

annexed the abstract copy of GD entry with the charge sheet. He has

identified  the  Seizure  list  as  the  Exhibit  2  and  Exhibit  2(3)  is  his

signature. He has identified the sketch map as Exhibit 3 and Exhibit

3(1) is his signature. He has identified the abstract copy of GD entry

as Exhibit 4 and Exhibit 4(1) is the signature of OC Gagan Ch. Deka,

recognized by him. He has identified the Charge sheet as Exhibit 5

and Exhibit 5(1) is his signature. 

20.During his cross-examination he has deposed that on 26.08.2019  in

the night time at about 1:30 PM the incident was occurred. Before

filling the FIR  the informant had not given any information about the

theft. Bir Bd. Newar had shown him the place of occurrence. He had

not  found  articles  like  dao,  kotari  etc..  He  had  not  recorded  the

statement of nearby shopkeepers because they had not opened their

shops.  Accused  had  appeared  before  the  police  station  and
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accordingly he had arrested him. He had not seized the mobile phone

of the accused person. He has denied the fact that no article was

stolen by the accused person.

21.Learned defence counsel  has argued that  none of  the prosecution

witnesses had seen the accused person had stolen away the articles

from  the  shop  of  the  informant.  The  prosecution  witnesses  are

contradictory to  each other.  He further  argued that  no article  had

been  recovered  from  the  possession  of  the  accused  person.  He

argued that there is no evidence on record to prove the charge under

section  457/380  IPC.  So,  he  prayed  to  acquit  the  accused  person

forthwith. 

22.Let the case be decided on the basis of the evidence available in this

case record.  Having perusal  of  the evidence available in  this  case

record,  it  is  found that no one can see the alleged commission of

theft.  Rather  the  stolen  articles  i.e  “Nikon”  camera  also  was  not

recovered from the possession of the accused person. IO as PW7 also

has confirmed this fact during his course of evidence  that the stolen

article was not recovered from the possession of the accused person.

He had seized it from the possession of the informant himself. From

the seizure list i.e Exhibit 2 also it can be seen that the seized article

was  recovered  by  the  IO  from  the  possession  of  the  informant.

Further, the informant in the FIR has stated that on the alleged day of

incident one “Nicon” camera was stolen from his shop. Whereas in his

evidence  he  has  stated  that  Nicon  camera,  mobile  handset,

headphones, bluetooth speaker, power bank were also stolen from his

shop.  Thus,  his  own statement in  the FIR and in  his evidence are

found to be self  contradictory.  Furthermore,  informant as PW1 has

stated during his evidence that he had lodged the FIR after 6/7 days

of the incident. No satisfactory reason was shown for delay lodging in

the FIR.   

23.From  the  discussion  as  made  above,  this  Court  finds  whole  the

prosecution story to be doubtful and unbelievable. All the evidence on
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record goes to show that there is every chance of possibility to make

the prosecution story to be concocted and fabricated. In  my view,

prosecution has failed to prove the charge u/S 457/380 IPC against

the accused Birjeel Kerkata beyond all reasonable doubt.

O R D E R

As  the  prosecution  has  failed  to  prove  the  case  with  substantive

evidence against the accused u/S 457/380 IPC beyond all reasonable

doubt,  so the accused Birjeel  Kerkata stands acquitted and set  at

liberty forthwith. 

Bail bond shall remain in force for next 6 months as per Section 437 A

CrPC. 

The seized article,  if  any,  shall  be given to its  legal  owner as per

procedure of law. 

The judgment is given under the hand and seal of this Court on this
the 11  th   day of December, 2019.

                                      (N. Lahkar)
                                      Addl.   Chief Judicial Magistrate 

                    Udalguri, Assam. 

Dictated and corrected by me:

            (N. Lahkar )                          
             Addl. Chief Judicial Magistrate.                             

             Udalguri, Assam.           
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APPENDIX

A. Prosecution witnesses : PW 1 Ashini Baral (informant)

PW 2 Bir. Bd. Newar

PW 3 Pradip Das

PW 4 Ganesh Darje

PW 5 Sujal Tanti

PW 6 Ujjal Tanti and 

PW 7 Jadav Sarmah (IO)

B. Defence witness : Nil.

C. Documents exhibited : Ext. 1 – FIR
Ext. 2 – Seizure list
Ext. 3 – Sketch map
Ext. 4 – Abstract copy of GD entry
Ext. 5 – Charge sheet

 Addl. Chief Judicial Magistrate
         Udalguri, Assam. 

Typed by Rupam Das/Stenographer
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